
 

 

 

 

The Bush Administration’s Federal Abortion Ban 

 

The Federal Abortion Ban:1  

� Is a criminal ban on certain second-trimester abortions  

� Is part of a larger agenda to outlaw abortion entirely 

� Is the first federal law ever to criminalize safe medical procedures 

� Is opposed by doctors and medical societies 

� Is not about banning late-term abortion; 40 states already ban late-term abortion2 and 

NARAL Pro-Choice America does not oppose such restrictions3 

� Does not provide an exception to protect a woman’s health 

 

The Federal Abortion Ban Criminalizes Safe and Medically Appropriate Procedures 

 

In 2003, Congress passed the Federal Abortion Ban and President Bush signed it into law.  The 

ban outlaws certain second-trimester abortions that doctors have said are necessary to protect 

some women’s health.  The law has no exception for cases when a woman’s health is in danger. 

� Doctors, medical school professors, and other experts have repeatedly testified in court 

and provided evidence that the banned procedures are safe and medically necessary to 

protect some women’s health.4  When the ban was under consideration, such testimony 

was presented to Congress but ignored.5  

� Leading medical and health organizations oppose the Federal Abortion Ban and/or 

similar measures at the state level:  American College of Obstetricians and 

Gynecologists, American Public Health Association, American Nurses Association, 

American Medical Women’s Association, Physicians for Reproductive Choice and 

Health, California Medical Association.6 

� A peer-reviewed medical journal article published in 2004, after the ban’s passage but 

before trials challenging the ban concluded, found that the outlawed procedures neither 

threaten women’s health nor compromise future pregnancies.7  The Bush administration 

attempted to discredit this study in court but failed.  The court wrote, “Mr. Ashcroft 

spent an enormous amount of time trying either to disparage or qualify away this study.  

He was not successful.”8 

 

Alarmingly, the U.S. Supreme Court Upheld the Federal Abortion Ban 

 

In April 2007, in a stunning retreat from more than three decades of precedent, the U.S. 

Supreme Court under Chief Justice John Roberts upheld the first-ever federal ban on an 

abortion procedure.  This decision represents a monumental departure from prior cases, and 
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with it, the Court effectively eliminated one of Roe v. Wade’s core protections:  that a woman’s 

health must always be paramount.  Perhaps most ominously, President Bush’s appointees to the 

Court cast the critical votes to uphold the ban, likely signaling a seismic shift in the Court’s 

future rulings.  The Roberts Court thus not only supported a dangerous and invasive federal 

law, it gave the green light to anti-choice politicians at all levels of government to enact new 

restrictions to test the shrinking contours of the right to privacy.   

Historically, the Supreme Court Required a Health Exception,  

but the Federal Abortion Ban Case Departed From that Precedent 

In Roe v. Wade, the U.S. Supreme Court made clear that abortion restrictions must contain 

exceptions to protect women’s lives and health.9 

 

That principle has been reaffirmed numerous times in the 35 years since Roe was decided,10 

including in 2000 in Stenberg v. Carhart, when the Supreme Court struck down Nebraska’s 

abortion ban, which outlawed abortion services as early as the 12th week in pregnancy.11   

� The Court invalidated Nebraska’s law for two reasons:  It imposed an undue burden 

upon a woman’s right to choose because it banned more than one procedure as early as 

the 12th week of pregnancy, and it lacked an exception to protect women’s health.12   

� The Supreme Court explained that “the record shows that significant medical authority 

supports the proposition that in some circumstances, D&X [one of the procedures 

outlawed by the Federal Abortion Ban] would be the safest procedure.”13  Indeed, the 

Court concluded that “a statute that altogether forbids D&X creates a significant health 

risk.”14  As a result of Stenberg and/or lawsuits regarding other states’ laws, bans similar 

to Nebraska’s in at least 22 states are unconstitutional and unenforceable.15  

 

However, in 2007 in Gonzales v. Carhart and Gonzales v. Planned Parenthood Federation of America, 

the Court upheld the Federal Abortion Ban without a health exception, reasoning that other 

procedures are available to women who would have undergone the banned procedure.16  In 

doing so, for the first time since Roe the Court held that the government may force a woman to 

undergo a more dangerous medical procedure than the one her doctor would have 

recommended. 

 

The Roberts-led Court even went so far as to validate abortion opponents’ unscientific and 

unsubstantiated views about abortion’s effects, while simultaneously acknowledging it had no 

data on which to base its conclusion: 

 

Respect for human life finds an ultimate expression in the bond of love the 

mother has for her child.  The Act recognizes this reality as well.  Whether to 

have an abortion requires a difficult and painful moral decision.  While we find 

no reliable data to measure the phenomenon, it seems unexceptionable to 
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conclude some women come to regret their choice to abort the infant life they 

once created and sustained.  Severe depression and loss of esteem can follow.17 

 

The “source” the Court cites for this unquestionably non-legal and unscientific proposition is an 

amicus brief filed by an anti-choice law firm, which is similar to the brief the same firm filed in 

support of its recent efforts to re-open and overturn the Court’s decision in Doe v. Bolton, Roe’s 

companion case.  Worse, the Court does not even attempt to offer a legal explanation as to how 

the fact that a woman might regret her choice to have an abortion should justify endangering 

her own health or the health of other women for whom it may be medically necessary to have a 

procedure that is now banned as a result of the Court’s decision. 

 

Dissenting Opinion Refutes Majority’s Reasoning and Makes Implications of Decision Clear 

 

Justice Ginsburg authored an incisive and compelling dissent from the majority’s decision, 

arguing that the Court should have struck down the Federal Abortion Ban just as it did 

Nebraska’s ban in Stenberg.  Justices Breyer, Souter, and Stevens joined in the dissent.   

 

Ginsburg’s dissent thoroughly dissects Kennedy’s majority opinion, and sums up the enormity 

of the departure from precedent: 

 

Today’s decision is alarming.  It refuses to take Casey and Stenberg seriously.  It 

tolerates, indeed applauds, federal intervention to ban nationwide a procedure 

found necessary and proper in certain cases by the American College of 

Obstetricians and Gynecologists (ACOG).   It blurs the line, firmly drawn in 

Casey, between previability and postviability abortions.  And, for the first time 

since Roe, the Court blesses a prohibition with no exception safeguarding a 

woman’s health.18  

 

The four dissenting Justices were not persuaded by the majority’s tortured logic and 

mischaracterization of case law.  The dissent suggested that the majority was guided more by 

personal opposition to abortion than by the Constitution or prior case law:  

 

� “The Court offers flimsy and transparent justifications for upholding a nationwide ban 

on intact D&E sans any exception to safeguard a women’s health.”19   

� “Ultimately, the Court admits that ‘moral concerns’ are at work, concerns that could 

yield prohibitions on any abortion.”20   

� “The Court’s hostility to the right Roe and Casey secured is not concealed.”21  

� “[T]he Act and the Court’s defense of it cannot be understood as anything other than an 

effort to chip away at a right declared again and again by this Court—and with 

increasing comprehension of its centrality to women’s lives.”22 

� “Congress imposed a ban despite our clear prior holdings that the State cannot proscribe 

an abortion procedure when its use is necessary to protect a woman’s health.  Although 

Congress’ findings could not withstand the crucible of trial, the Court defers to the 
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legislative override of our Constitution-based rulings.  A decision so at odds with our 

jurisprudence should not have staying power.”23 

� “And, most troubling, Casey’s principles, confirming the continuing vitality of ‘the 

essential holding of Roe,’ are merely ‘assume[d]’ for the moment, rather than ‘retained’ 

or ‘reaffirmed’ [as they were in Casey].”24 

The Bush Administration Tried to Invade Women’s Private Medical Files;   

Will Politicians Trample Privacy to Enforce the Federal Abortion Ban? 

While it remains to be seen how government officials may seek to enforce the Federal Abortion 

Ban, there is cause for concern that women’s private medical files may be at risk for public 

exposure under future administrations hostile to the right to choose.  In its aggressive defense 

of the Federal Abortion Ban, the Department of Justice under President Bush went so far as to 

attempt to obtain women’s medical records without their knowledge or consent.   

� The Department of Justice issued at least a dozen subpoenas to health-care facilities 

demanding they turn over the medical records of thousands of patients who had 

received abortion care.25 

� Former Attorney General John Ashcroft claimed that the goal of obtaining the records 

was to establish that the banned procedures are never medically necessary,26 but as at 

least one judge pointed out, the women were not parties to these lawsuits, and the harm 

caused by invading their personal medical files far outweighed any evidentiary benefit 

Department of Justice lawyers claimed would result.27  

� Bush’s Department of Justice argued that federal law does not recognize doctor-patient 

privilege28 and that “patients no longer have a reasonable expectation that their 

[medical] histories will remain private.”29 

� Fortunately, all three trials challenging the constitutionality of the ban concluded 

without any health-care facilities being forced to turn over private patient files.30  That 

result only came about, however, because health-care providers went to court to stop the 

Department of Justice from rifling through their patients’ files; the Bush administration 

refused to acknowledge the lack of necessity for the records and the privacy invasion 

that would result if the records were disclosed. 

The Bush administration’s past efforts in support of the Federal Abortion Ban provide a chilling 

harbinger of possible future enforcement efforts should opponents of abortion rights once again 

lead the executive branch.  
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