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Refusal Clauses: Dangerous for Women’s Health

Refusal clauses (sometimes called “conscience” clauses) permit a broad range of individuals
and institutions —including hospitals, hospital employees, health care providers, employers,
and insurers—to refuse to provide, pay, counsel or even refer for medical treatment.

This fact sheet discusses the history of refusal clauses and some of their many effects on
Americans’ ability to access quality, comprehensive health care. For more detail about each of
the specific laws, see the fact sheet entitled, “Refusal Clauses in Current Law.”

The Origin of Refusal Clauses

Refusal clauses were first enacted immediately after Roe v. Wade.! In response to Roe, in 1973
Congress adopted an amendment named after then-Sen. Frank Church (D-ID), allowing
individuals or entities that receive certain federal funds to refuse to provide abortion or
sterilization if such services are contrary to their religious or moral beliefs.? In 1974, the statute
was amended to include broad language stating that no individual may be required to perform
or assist in performing any health-care service or research activity funded by the Department of
Health and Human Services. Following Congress’ lead, 47 states and the District of Columbia
passed laws that permit certain medical personnel, health facilities, and/or institutions to refuse
to provide abortion care,® most of which were enacted shortly after Roe.# In the years following,
lawmakers enacted refusal clauses only in isolated circumstances. 5

Regrettably, there has been a recent resurgence of legislative activity related to refusal clauses.®
On the federal level, anti-choice members of Congress passed a sweeping law known as the
Federal Refusal Clause,” which permits health-care companies to refuse to comply with federal,
state, and local laws and regulations that pertain to providing, counseling for, referring for, and
paying for abortion services. In other words, it grants a broad variety of health-care entities —
including hospitals, HMOs, and insurance companies — the right to refuse to provide, pay for,
or refer for abortions. Most recently, the Bush Department of Health and Human Services
published a regulation that further expanded refusal rights; the regulation offers broad rights to
employees who are only tangentially involved in providing the services at issue (for example,
receptionists scheduling appointments), and it has the potential to grant entire health-care
corporations the same “conscience” rights as those offered to individuals. In addition, on the
state level, in 2008 anti-choice legislators in 10 states introduced bills to allow pharmacists to
refuse to fill women’s prescriptions for birth control.®

Broad Loopholes = Access Denied



Carefully crafted refusal clauses may be appropriate in some circumstances to protect
individual medical providers. However, broad refusal clauses have negative consequences by
denying women medically necessary information, referrals, or services. For example, broad
refusal clauses may allow:

* Employers who oppose birth control on religious grounds to refuse to provide
contraceptive coverage in their health plans, even when employees do not share the
same religious views as their employer;

* Pharmacists who erroneously believe that birth-control pills cause abortion to refuse to
dispense, or provide referrals for, lawfully prescribed oral contraceptive medications;

* Health-care professionals who object to contraception or abortion to deny their patients
information on, or a referral for, family-planning services, regardless of the patient’s
health-care needs.

Refusal clauses also can affect a broad range of reproductive-health services, including;:
information and referrals for family planning, genetic counseling, infertility treatment, sexual-
assault treatment, sterilization, STD and HIV testing, and abortion care.

Comprehensive Medical Information — Not Politics, Religion, or Ideology -
Should Determine Health-Care Decisions

Health-care providers have a duty to ensure that women receive accurate information and
appropriate care. Failure to provide this care—even for religious, political, or ideological
reasons—jeopardizes women’s health and violates bedrock principles of medical ethics.

* Refusal clauses violate informed consent principles. When health-insurance
companies and managed-care plans withhold information from women about their
health options, they trample on a bedrock principle of medical ethics: informed consent.
Under this doctrine, patients must be informed of the risks, benefits, and alternatives to
treatment. The American Medical Association has emphasized, “The patient’s right to
self-decision can be effectively exercised only if the patient possesses enough
information to enable an intelligent choice.”*

* Failure to provide full information about all relevant medical options violates
standards of care. In Brownfield v. Daniel Freeman Marina Hospital, a court ruled that a
rape survivor who was denied information about emergency contraception at a Catholic
hospital emergency room could sue for medical malpractice. The court asserted that a
woman’s “right to control her treatment must prevail over [a hospital’s] moral and
religious convictions.” Further, it is the hospital’s duty to provide full information about
all medical options in order to protect patients” right to choose whether to undergo

medical treatment. As the court stated, “Meaningful exercise of this right is possible



only to the extent that patients are provided with adequate information upon which to
base an intelligent decision.”

= Institution-wide refusal clauses can, paradoxically, trample on the consciences of
individual health-care providers. For example, if a legislature enacts a broad refusal
clause for insurance companies, an insurer may refuse to cover sterilization counseling,
referrals, or services. A physician in such a plan who determined that a patient faced
life-threatening circumstances if she became pregnant again and that sterilization would
be in her best interests would be prohibited from providing the woman with
appropriate information, referrals, or treatment. This tramples not only on the
conscience rights of the patient but also on those of the doctor. Anti-choice activists,
who often claim to care about doctors’ consciences, conveniently ignore this
consequence.

Refusal Clauses Endanger Women’s Health

When health-care institutions and providers deny women access to information about all their
health care options, they can compromise women’s health.

* Of course, pregnancy is a welcome development in many women’s lives. But for some
others, pregnancy can be dangerous, making access to contraceptives and abortion
services imperative. For instance, conditions such as cancer, rheumatic fever, severe
diabetes, malnutrition, phlebitis, sickle cell anemia and heart disease, significantly
increase the risks associated with pregnancy.!

* Women in rural areas may face serious health risks if the only hospital in their area
refuses to provide certain reproductive-health services. One Catholic sole-provider
hospital in rural California denied a sterilization to a 34-year-old woman following her
ninth pregnancy. Although the woman’s doctor advised her against any subsequent
pregnancies, and sterilization would have been safest and easiest immediately following
delivery, the hospital refused to permit the procedure.

» Fifty-five percent of Catholic hospitals do not provide emergency contraception—a
concentrated dose of ordinary birth control pills that prevents pregnancy after sex—
even to women who have been raped.’® For example, in 1992, 14 Catholic hospitals in
Chicago treated an estimated 1,004 rape survivors but refused to offer them emergency
contraception.4

The Public Opposes Refusal Clauses

* Nearly nine out of 10 Americans oppose refusal clauses that allow certain institutions to
refuse to provide health-care payment or services.!®



» Eighty-five percent of women believe that hospitals that receive government funds
should not be allowed to prohibit doctors from providing any legal, medically
appropriate service.!¢

Opposition to Refusal Clauses: Americans oppose refusal clauses that allow institutions
to deny health-care access:

89% oppose allowing insurance

companies to deny coverage for

medical services.

88% oppose allowing pharmacies to

refuse to fill a prescription.

86% oppose allowing employers to A
exclude coverage for medical

services from their employees’ health

plans.
Source: American Civil Liberties Union (endnote 15).

Mergers in the Health-Care Industry Exacerbate the Impact of Refusal Clauses

Across the country, health-care organizations have been consolidating in an effort to reduce
costs and compete more successfully in the market. Catholic hospitals “constitute the largest
single group of the nation’s not-for-profit hospitals,” operating 16.1 percent of total hospital
beds in 2001.17 The Catholic Church’s influence is spreading through mergers and affiliations
between Catholic and nonsectarian hospitals. When nonsectarian hospitals merge with Catholic
hospitals, they are pressured to adopt the rules governing Catholic hospitals, which are laden
with policies forbidding various types of services.!® Mergers between Catholic health-care
providers and nonsectarian providers curtail access to reproductive services, often without the
knowledge of the patients served by the merged hospitals and health plans.*

» Catholic teaching explicitly disapproves of contraceptive methods other than natural
family planning (the rhythm method).?

* The Ethical and Religious Directives for Catholic Health Care Services denounce assisted
reproductive technologies such as in vitro fertilization and sperm donation, prohibit
abortion care, prohibit treatment for an ectopic pregnancy, prohibit contraception other
than natural family planning, ban prenatal diagnosis when undertaken with the
intention of terminating the pregnancy if a serious anomaly is discovered, and bar
permanent and temporary sterilization of both men and women.?!



Between 1990 and 2001, an estimated 50 percent of mergers between Catholic and non-
Catholic hospitals resulted in the elimination of some or all reproductive-health
services.?? For instance, when Catholic Healthcare West replaced Gilroy, California’s
only community hospital, with a Catholic hospital, all contraceptive services,
sterilizations, and abortion services were eliminated, forcing women to travel 25 to 35
miles to receive basic family-planning care.?* More recently, a patient denied
termination of a doomed pregnancy at a New Hampshire hospital was forced to travel
80 miles by cab to the nearest hospital not under religious restrictions.?

Narrow Refusal Clauses Allow Religious Freedom
Without Seriously Compromising Women’s Health

Anti-choice proponents of refusal clauses claim that without such provisions, religious
organizations would be forced to abandon their principles. However, such refusal clauses often
exempt a broad range of organizations, including health plans and hospitals, most of which not
only have a secular purpose, but also employ and serve individuals who do not share those
organizations’ religious beliefs. Recent California and New York court decisions support the
efforts of pro-choice advocates to safeguard women’s access to contraception and make clear
that institutions may not impose one particular religious view on the general public.

Catholic Charities v. Superior Court: In 2000, Catholic Charities of Sacramento filed
suit against the state of California, claiming that the state’s contraceptive coverage law is
unconstitutional because it forces the agency to violate its religious beliefs by providing
contraceptive benefits to its employees. The law contains a “religious employer”
exemption, but Catholic Charities did not qualify for it. Recognizing that the law was
designed to remedy gender discrimination, and not to intervene with church conflict,
the California Supreme Court upheld its constitutionality. The court rejected all eight
constitutional challenges asserted by Catholic Charities, and held that the law does not
interfere with the autonomy of a religious organization or impermissibly burden the
right of free exercise.?> In October 2004, the United States Supreme Court declined to
hear the case, letting the California Supreme Court ruling stand.?

Catholic Charities v. Serio: New York’s refusal clause is equally narrow, and 10 faith-
based social services organizations filed a similar lawsuit in opposition to New York’s
contraceptive-equity law in 2002.% They claimed that the law violated the New York
and U.S. Constitutions. In October 2006, New York’s highest court held that the law did
not violate the state or federal Free Exercise Clauses or the federal Establishment Clause,
which forbid the government from prohibiting the exercise of free religion, and
therefore, the organizations were not constitutionally entitled to be exempt from its
provisions.?

Refusal Clauses in the States



» Forty-seven states and the District of Columbia have laws that allow certain individuals
or entities to refuse to provide women specific reproductive-health services,
information, or referrals: (AK, AZ, AR, CA, CO, CT, DC, DE, FL, GA, HI, ID, IL, IN, IA,
KS, KY, LA, ME, MD, MA, MI, MN, MS, MO, MT, NE, NV, NJ, NM, NY, NC, ND, OH,
OK, OR, PA, RI, SC, SD, TN, TX, UT, VA, WA, WV, W], WY).»

* Despite widespread public opposition to refusal clauses, 19 of the 27 states with laws or
regulations requiring health insurers to provide equitable coverage for contraception
include refusal clauses, allowing employers and/or insurers that object on religious or
moral grounds to refuse to provide or pay for contraceptive coverage (AZ, AR, CA, CT,
DE, HI, ME, MD, MA, MI, MO, NV, NM, NY, NJ, NC, OR, RI, WV).%

Conclusion

Traditionally, refusal clauses have recognized the complexity of human values, feelings, and
religious beliefs by enabling individuals to opt out of providing health-care services to which
they are religiously or morally opposed. However, efforts in Congress and state legislatures to
expand refusal clauses to employers, health insurers, and pharmacists and to preclude not only
services, but information and referrals, pose serious dangers to Americans” health. Science — not
politics — should determine medical decisions. Health-care institutions hold themselves out as
providers of health care; they should have a duty to ensure that patients receive accurate
information and appropriate care. Failure to provide this care —even for religious reasons—is
wrong and may jeopardize patient health.
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