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Guarantee Women'’s Access to Prescriptions

In theory, the concept is simple: a woman walks into a pharmacy with a birth-control
prescription from her doctor and should walk out with the medication — without
intimidation, without delay, without a run-around. But in reality, there is a growing
movement of pharmacists refusing to fill women’s legally prescribed birth-control
prescriptions. Some pharmacists even go so far as to lecture women, humiliate them in
public, or refuse to hand back the prescription after they refuse to fill it.

These pharmacists are emboldened because of laws referred to as refusal clauses
(sometimes called “conscience” clauses), which permit a broad range of individuals and
institutions —including hospitals, hospital employees, health-care providers, employers,
and insurers—to refuse to provide, pay, counsel or even refer for medical treatment.

Refusal clauses were first enacted immediately after Roe v. Wade' in order to protect
individuals and entities that receive certain federal funds from being required to provide
abortion or sterilization if such services are contrary to their religious or moral beliefs.2
Following Congress’ lead, 47 states and the District of Columbia passed laws that permit
certain medical personnel, health facilities, and/or institutions to refuse to provide
abortion care®.

In the years following, lawmakers enacted refusal clauses only in isolated
circumstances;* however, recently there has been a resurgence of legislative activity
related to refusal clauses.> On the federal level, anti-choice members of Congress passed
a sweeping law known as the Federal Refusal Clause,® which permits health-care
companies to refuse to comply with federal, state, and local laws and regulations that
pertain to abortion services, counseling, and referrals. On the state level, in 2008, anti-
choice legislators in 10 states have introduced bills like these.” And, most recently, the
Bush Department of Health and Human Services published a regulation that further
expanded refusal rights; the regulation offers broad rights to employees who are only
tangentially involved in providing the services at issue (for example, receptionists
scheduling appointments), and it has the potential to grant entire health-care
corporations the same “conscience” rights as those offered to individuals.

Pharmacy Refusals Endanger Patient Health

Although carefully crafted refusal clauses may be appropriate in some circumstances to

protect individual medical providers, broad refusal clauses have negative consequences

by denying women medically necessary information, referrals, or services. For example,
broad refusal clauses may allow pharmacists who erroneously believe that birth-control

pills cause abortion to refuse to dispense, or provide referrals for, lawfully prescribed



oral contraceptives. Here are just some of the examples of pharmacist refusals taking
place across the nation:

January 2007, Ohio: Tashina Byrd tried to
obtain over-the-counter emergency
contraception, but a Wal-Mart pharmacist
refused, with his supervisor’s support, to
provide her the medication. She and her
boyfriend’s primary contraception, a condom,
had broken, so they were taking responsible
steps to prevent an unintended pregnancy.
Despite the FDA’s decision, Wal-Mart still
allows pharmacists to refuse to help customers
access medication to which they are personally
opposed. Tashina eventually obtained the
back-up birth control at another pharmacy.?

December 2006, Georgia: When Carrie Baker,
a 42-year-old mother of two from Rome,
Georgia, asked for emergency contraception at
her local Kroger pharmacy, she was told that
the head pharmacist refused to sell it for
religious reasons. Ms. Baker and her husband
use birth control but wanted to have a back-up

method on hand in case their primary method
failed.®

January 2006, California: Kim Smith and her
husband, parents of a five-month-old baby

girl, hurried into a Longs Drugs store to fill a
prescription for the emergency contraceptive

WHAT IS EMERGENCY
CONTRACEPTION (EC)?

EC, also known as the
“morning-after” pill, is a
concentrated dose of ordinary
birth control pills that can
substantially reduce a
woman'’s chance of becoming
pregnant.® EC does not cause
abortion; rather it prevents
pregnancy. °

EC can be effective if taken
within five days of
unprotected sex but is most
effective the sooner it is
taken.10

In August 2006, the U.S. Food
and Drug Administration
approved the emergency
contraceptive, Plan B © for
over-the-counter sales for
individuals 18 and older."

Plan B®. The pharmacist on duty repeatedly refused to fill the prescription and
refused to transfer it to another pharmacy. The pharmacist claimed “If you and
your ‘boyfriend” were not so irresponsible, you would not have to be dealing with
this.” Smith obtained a new prescription and ultimately filled the medication at a
different pharmacy. Subsequently, Smith filed a complaint against the pharmacist
with the board of pharmacy, and the board fined the pharmacist $750 for violating
California’s guaranteed access to prescriptions law, which requires pharmacies to

fill valid prescriptions in a timely manner.*

May 2005, Wisconsin: A mother of six walked into a Walgreens pharmacy to fill a
prescription for emergency contraception. The pharmacist refused to fill it and
proceeded to berate the woman in front of a crowded waiting area. The




pharmacist called the mother a murderer and said “I will not help you kill this
baby. I will not have blood on my hands.” Subsequently, the woman became
pregnant and decided to terminate the

pregnancy. !

DID YOU KNOW?
Winter 2005, Illinois: In February 2005, two
Chicago women reported that a pharmacy had According to a recent public-
refused to fill their prescriptions for the opinion poll for NARAL Pro-
emergency contraceptive Plan B.® Choice America, eight in 10
Subsequently, on April 1, 2005, the Illinois Americans say pharmacists who
Department of Financial and Professional personally oppose birth control
Regulation filed a formal complaint against the for religious reasons should not
pharmacy threatening the pharmacy with be able to refuse to sell oral
disciplinary action ranging from a fine to contraceptives to women. Even
revocation of its license. In addition, Gov. Rod 74 percent of abortion
Blagojevich filed an emergency rule—now opponents oppose giving
permanent—to protect women'’s access to pharmacists this power.'®
prescription contraceptives. In part, it

provides: “Upon receipt of a valid, lawful

prescription for a contraceptive, a pharmacy must dispense the contraceptive, or a
suitable alternative permitted by the prescriber, to the patient or the patient's
agent without delay.” "

September 2004, New Hampshire: Suzanne Richards, a 21-year-old single
mother, attempted to get a prescription for emergency contraception filled. The
pharmacist, Todd Sklencar, told Richards he was morally opposed to filling
prescriptions for the pills and refused to transfer her prescription to another
pharmacy. By the time a willing pharmacist contacted Richards, the optimal time
frame for taking the medication had passed.'®

Summer 2004, Alabama: Eleven state health department nurses quit their jobs
rather than fill prescriptions for emergency contraception at family-planning clinics
in Alabama. At the request of anti-choice Rep. Robert Aderholt, former Health and
Human Services Secretary Tommy Thompson clarified that the Title X statute does
not require family-planning clinics to offer emergency contraception. However, Dr.
Tom Miller, family planning director of the Alabama Department of Health, stated
that he believes offering EC is good public-health policy and that state clinics will
continue to offer this contraceptive option.*

Spring 2004, Texas: A rape victim attempted to fill a prescription for emergency
contraception at an Eckerd pharmacy in Denton. Gene Herr and two other
pharmacists refused the woman access to the pills, citing their moral and religious
convictions. A friend of the rape victim explained that the decision to deny the pills



amounted to a second victimization. “I had been...watching my friend, her
emotional state going down and down. . . And I knew I was going to have to go out
to that car and say, ‘Sorry, you know, morally they say you're wrong.” The three co-
workers were found to have violated Eckerd’s policy, which states that no
pharmacist can decline to fill a prescription based solely on moral or religious
grounds, and were fired.?

* February 2004, Wisconsin: During her
annual doctor’s exam, Kate Williams, a 24
year-old woman who had been on birth

DID YOuU KNOW?

control for five years, was denied a refill on
oral contraceptives. Williams” doctor told her
that she believed in “natural” family
planning. Williams was angered by the
incident, but was able to get her prescription
filled by another doctor that same day.?

Each year, approximately 25,000
women in the United States
become pregnant as a result of
rape.?! If we were to provide
sexual assault survivors with
timely access to emergency

. . contraception, we could
*  Summer 2002, Wisconsin: On July 6, 2002, a

college student in Menomonie walked into a
Kmart pharmacy and asked the pharmacist on
duty, Neil Noesen, to refill her prescription

significantly help each woman
avoid the additional trauma of
an unintended pregnancy.?

for birth-control pills. When Noesen learned
the young woman was taking the pills for
contraceptive purposes, he refused to refill her prescription. Not only did the
pharmacist deny her prescription; he also refused to transfer her prescription to
another pharmacy. Because she was prevented from taking the first tablet until
the second day of her cycle, the effectiveness of the pills was decreased, making
the chances of her becoming pregnant greater. 2

=  December 1996, Ohio: In Ohio, this issue first received attention in 1996, when
pharmacist Karen Brauer was fired from a Cincinnati Kmart after refusing to fill a
woman’s prescription for birth-control pills. Brauer contended that she was
following her conscience when she denied a 32-year-old woman her request for the
pills. Brauer justified her actions by explaining, “This is the Fifth Commandment . . .
I want to opt out of the willful decision to kill.”?

These incidents are unacceptable and represent just a sampling of the many pharmacist
refusals occurring nationwide. When a woman and her doctor have made the decision
that a prescription for birth control is in her best interest, a third party has no right to
override that decision. Pharmacies have a duty to dispense and have an ethical
obligation not to endanger their patients” health by withholding basic health care.



As the American Public Health Association — the

nation’s oldest and largest public-health BIRTH-CONTROL PILLS: WOMEN'S
organization — states, “When a health professional MOST COMMON CHOICE OF
has prescribed contraception, the patient must be CONTRACEPTION

able to obtain the contraceptive in a timely
manner at [a] licensed pharmacy, without
interference from those pharmacists who have
personal objections to contraception. Any delay
caused by such interference can endanger the

» In 2002, nearly 12 million
women — or approximately
one-third of women using
contraception — chose birth-
control pills as their
contraceptive method.?

patient’s health by increasing the risk of
unintended pregnancy or exacerbating the other
medical conditions for which contraceptives are

sometimes prescribed.”? Similarly, the American
Pharmaceutical Association states that if a pharmacist refuses to fill a prescription, there
should be established “systems to ensure patient access to legally prescribed therapy.”2

For the 98 percent of women who will use contraception during their lifetimes, birth
control is basic, essential health care. More than 40 million women of reproductive age
are sexually active and do not want to become pregnant.?” In the United States, the
average woman wants only two children and will spend five years of her life pregnant
or trying to get pregnant and nearly three decades trying to avoid pregnancy.® If a
woman does not have access to contraception, she could have between 12 and 15
pregnancies, endangering her health and the health of her children.3! Timely access to
birth control is essential to preventing unintended pregnancies.

Federal and State Legislative Activity

In 2008, state and federal lawmakers considered both pro-choice and anti-choice
legislation related to pharmacist’s duties to fill prescriptions.

State Legislative Activity

» In 2008, 12 states considered 26 measures that would guarantee women’s access
to prescriptions: FL, IN, MI, MO, NJ, NY, OH, OK, PA, RI, WV, and WL

*= In 2008, 10 states considered 13 anti-choice measures to permit pharmacists
and/or pharmacies to refuse to fill women’s prescriptions for contraception,
including emergency contraception: AL, HI, IN, MI, MO, NY, PA, RI, SC, and
VT.



Federal Legislative Activity

109 Congress:

Sen. Frank Lautenberg (D-NJ) and Reps. Carolyn Maloney (D-NY) and Chris
Shays (R-CT) introduced the Access to Legal Pharmaceuticals Act, which would
ensure that a pharmacy fills valid prescriptions if the drug is in stock without
delay. If the drug is not in stock, and the pharmacy ordinarily keeps products
for the same condition in stock, the pharmacy must ensure that the product is
ordered if requested.3?

Sen. Barbara Boxer (D-CA) also introduced the Pharmacy Consumer Protection
Act, which would require a pharmacy that receives payments or has contracts
under the Medicare and Medicaid programs to ensure that all valid prescriptions
are filled without unnecessary delay or interference.*

Rep. Carolyn McCarthy (D-NY) also introduced a bill to ensure that pharmacies
fill all legal prescriptions promptly.3*

110 Congress:

Sen. Frank Lautenberg (D-NJ) and Reps. Carolyn Maloney (D-NY) and Chris
Shays (R-CT) introduced a revised version of their 2005 ALPhA bill, this new
version re-titled the Access to Birth Control (“ABC”) Act. The ABC Act would
ensure that women have timely access to both prescription and over-the-counter
contraception at the pharmacy counter. If the contraception is not in stock, and
the pharmacy stocks other FDA-approved contraception, the pharmacy must
help the woman obtain the medication by the method of her choice: order,
referral, or transfer. (The ALPhA bill was amended in order to accommodate the
fact that, in August 2006, the FDA approved emergency contraception for over-
the-counter purchase.)%®

Conclusion

When women choose birth control as their contraceptive method, they are acting

responsibly and taking control of their reproductive health. They should be treated

with respect and dignity and should not be subjected to lectures and intimidation.
We must guarantee women'’s access to their legally prescribed medications because,
as demonstrated by many of the pharmacist refusals that have occurred nationwide,
telling women to simply “go elsewhere” is not just an inconvenience, it is impossible.

January 1, 2009
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