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The Stupak-Pitts Amendment Goes Far Beyond Current Law,
Imposes Unprecedented Restrictions on Abortion Coverage for Millions of Women

The Stupak-Pitts amendment to the Affordable Health Care for America Act! goes far beyond
existing law, imposing unprecedented limitations on abortion access and extending restrictions

to a much larger share of the population than anv current law. It is more than just a ban on

public funding of abortion:

* It makes it virtually impossible for insurance companies in the health-insurance
exchange to offer abortion coverage even to women paying entirely with their own
funds (i.e., where there are no federal funds involved);

» It forbids abortion coverage for women using their own funds to pay for part of their

premiums in the exchange. As such, it extends abortion coverage restrictions to millions
of middle-income and lower-income individuals who will enter the exchange;* and
» [t restricts abortion coverage in private insurance plans in the exchange,

These sweeping new restrictions will have a vast impact. Not only will this amendment impose
restrictions where there have never been any before, but millions of women who already have
abortion coverage (through a small employer, for example) will lose that coverage upon
entering the health-insurance exchange — violating a core principle of health reform.
Furthermore, given the anticipated market impact of the health-insurance exchange, it is
expected that women who receive their insurance coverage through large employers will
probably lose abortion coverage in the future — regardless of whether their employer enters the
exchange.

Even Women Paying Insurance Premiums Entirely With Their Own Funds Will Be Denied
Abortion Coverage in the Exchange

Supporters of the Stupak-Pitts amendment claim that private-pay individuals will be able to
buy insurance with abortion coverage in the exchange.®* However, the amendment is crafted to
make it highly unlikely that the insurance plans will opt to offer this coverage. The amendment
forbids any plan offering abortion coverage from accepting even one subsidized customer. Since
more than 85 percent of the participants in the exchange will be subsidized,* it is logical to
expect that all health plans will seek and accept these individuals. In other words, the Stupak-
Pitts amendment forces plans in the exchange to make a choice between offering their product
without abortion coverage to the entire universe of consumers in the marketplace or offering
abortion services in their benefits package but making it available to only about 15 percent of
the consumers in the exchange. It seems clear which choice they will make.



Even if an insurance company wished to offer a plan with abortion coverage to private-pay
individuals, the amendment is written so that companies will be discouraged from doing so.
First, there are high costs and technical complexities.> The plans would have duplicative
administrative costs — imposing a major burden on companies that wish to offer this coverage.
In addition, if an insurance company wanted to offer a plan with abortion coverage, it would
also be required to offer a second, identical plan without abortion coverage — yet another
administrative burden. Further, it is unclear what kind of market there would be for these
plans.® Because unintended pregnancies and pregnancies with health complications are
unplanned, it is illogical to expect many women to purchase plans in anticipation of these
circumstances. Moreover, because abortion coverage will be the only difference between the
two plans, women who choose plans with that coverage will be easily identifiable. Thus, they
may be suspicious that their health data will not remain confidential and therefore discouraged
from buying these plans.

The totality of these restrictions will mean that women who currently have insurance plans with
abortion coverage in the private market using their own money will no longer be able to obtain
this coverage. This will include the 3 million individuals who will participate in the exchange
without subsidies as well as those women receiving their insurance from an employer who is
among the 9 million employers that will participate in the exchange without subsidies.”

In the Exchange, All Low-Income and Middle-Income Women
Receiving Subsidies Will Be Banned from Obtaining Abortion Coverage

While supporters of the amendment claim that it simply maintains current restrictions on
federal funding for abortion, in fact the impact goes much further. The Stupak-Pitts
amendment would forbid coverage even for women in the new system who use their own
funds to pay for part (or even most) of their premiums. Many of these women likely have
insurance coverage of abortion now — through a small employer, for example. Under the
Stupak-Pitts amendment, in order to accept the financial assistance that is at the heart of this
health-care reform effort, these women will have to forfeit their abortion coverage. As the vast
majority of those purchasing insurance through the exchange will receive subsidies® —both the
Senate and House bills includes middle-class Americans up to 400 percent of the poverty level —
this could cause many women to actually lose coverage under health-care reform — even in
cases where they are paying most of the premium themselves.

The Abortion-Coverage “Rider” Policy is a False Promise

The amendment purports to offer a solution for women seeking abortion coverage who cannot
obtain it through their general health-insurance plan: abortion rider policies. However, the
same barriers that will effectively bar insurance companies from offering plans that include
abortion coverage will likely prevent them from offering rider policies or making them
affordable to women in the exchange. Like general plans that include abortion coverage, the
rider plans would have to be able to cover all of their additional administrative costs, a major



hindrance to insurance companies. Furthermore, women are unlikely to opt to buy these plans.
Low-income people receive subsidies because, by definition, they cannot afford to purchase
insurance. Therefore, these individuals are unlikely to be able to afford a supplemental policy
for any service, including abortion care. Moreover, even women who can afford to purchase a
rider policy are unlikely to use their own funds to pay for additional coverage when the need
for abortion care is never anticipated.

Finally, existing data on “rider” policies suggest that they simply do not work. Five states
require a separate rider for abortion coverage, and the experiences in those states is not
promising. For example, according to the National Women’s Law Center, in North Dakota
(which has this policy) the private plan that holds the state’s overwhelming share of the health-
insurance market (91 percent) does not offer such a rider.” Furthermore, the state insurance
department has no record of abortion riders from any of the five leading individual insurance
plans from at least the past decade.

The Stupak-Pitts Amendment Goes Beyond Current Law
By Restricting Private Insurance Plans

Although the amendment’s proponents claim that are simply applying Hyde amendment and
Federal Employees Health Benefits (FEHB) Program restrictions to the exchange,!* they are in
fact creating new restrictions for private insurers. Under current law, most private insurance
plans (other than those contracted by the federal government) are not subject to any federal
restriction on offering coverage for abortion services.!! In fact, 87 percent of private plans do
offer this coverage.’? If the Stupak-Pitts amendment becomes law, private insurance plans in
the exchange will be subject to federal restrictions on when they can and cannot offer this
coverage for the first time.

Currently, abortion coverage is banned only in federally administered programs (like the Hyde
amendment’s prohibition on abortion coverage in Medicaid) and programs in which the federal
government is the employer contracting with the plan (like the FEHB ban on abortion coverage
for federal employees). Neither the Hyde amendment nor the FEHB restriction applies to the
benefit packages available from private insurance plans for private individuals or employers.
The Stupak-Pitts amendment will impose restrictions on transactions where no federal funds
are involved for the first time.

Over Time, More Women Will Be Unable to Receive Insurance Coverage for Abortion —
Both Inside and Outside the Exchange

The Congressional Budget Office estimates that approximately 30 million people would receive
their insurance through the exchange under the Senate plan.!®> The health-insurance exchange is
designed to grow in the coming years. As it does, if the Stupak-Pitts amendment became law,
more and more women would be unable to receive coverage for abortion services. The House
and Senate health-care reform bills both envision more private plans joining the exchange in the



future.* As that happens, the new plans —including those offered to employees at large
companies — would also become subject to the Stupak-Pitts regulation.

Further, a report from the George Washington University Medical Center School concluded that
as the exchange grows it will have a greater effect on the health-insurance industry as a whole,
until the exchange will become the standard for benefits packages.’> The report states that “the
treatment exclusions required under the Stupak/Pitts Amendment will have an industry-wide
effect, eliminating coverage of medically indicated abortions over time for all women, not only
those whose coverage is derived through a health-insurance exchange.”!¢ If the Stupak-Pitts
amendment becomes law, it is possible that ultimately insurance coverage for abortion services
will become a thing of the past.

The Senate Patient Protection and Affordable Care Act Already Has a Mechanism to Prohibit
Federal Funding of Abortion

It should be stated from the outset that the pro-choice community believes that the right to
choose should not be dependent on one’s income level and that all funding bans on abortion are
discriminatory and unfair. That said, if legislators simply want to impose the Hyde amendment
on the exchange, then they should support the Senate bill;'” the Stupak-Pitts amendment goes
much farther.

The Senate Patient Protection and Affordable Care Act includes a section that bans federal
funding of abortion services without the extreme ramifications of the Stupak-Pitts amendment.
The language in the Senate bill reflects a compromise struck between pro-choice and pro-life
lawmakers alike to maintain current law regarding federal funding for abortion. Again, while
the pro-choice community believes that it would be best to lift the ban on low-income women’s
access to needed funding for abortion care, the Senate compromise language at least follows
current law by actually applying the Hyde amendment to the health-care exchange (unlike the
Stupak-Pitts amendment). The Senate bill also respects differing views on abortion coverage by
requiring that there is at least one plan in the exchange that offers abortion coverage and one
plan that does not. In addition, the Senate bill, unlike the Stupak-Pitts amendment, establishes
a “firewall” to make sure that no federal funds are used for abortion coverage. In fact, there are
many examples of programs that already exist where federal funds are walled off from private
funds.

Unlike the Stupak-Pitts Amendment, the Senate Bill Actually Applies the Hyde Amendment to the
Health-Insurance Exchange

Section 1303(a)(1)(B)(i) of the Senate bill states: “The services described in this clause are
abortions for which the expenditure of Federal funds appropriated for the Department of
Health and Human Services is not permitted, based on the law as in effect as of the date that is 6
months before the beginning of the plan year involved.”!® This means that the same restrictions
on federal funds in Medicaid (the Hyde amendment) and other federal health programs will be



applied to the health-insurance exchange. The Hyde amendment has efficiently ensured that no
federal funds are used to cover abortion services in Medicaid for over 30 years. If Hyde is the
standard that legislators wish to follow, the Senate bill already follows this model. As discussed
above, the Stupak-Pitts amendment goes far beyond it.

The Senate Bill Respects Differing Views on the Coverage of Abortion Services By Requiring that There
is At Least One Plan That Covers These Services in the Exchange and One That Does Not

The Senate bill creates a level playing field for both pro-choice and pro-life consumers by
requiring that at least one plan in each market within the exchange must cover abortion services
and at least one plan must not.’ This is a new provision offered through health-care reform so
that individuals who feel very strongly against joining a plan that offers abortion can choose
one. In fact, this requirement represents an improvement for pro-life consumers. Today, there is
no guarantee that a pro-life person can buy insurance without abortion coverage, as 87 percent
of private plans currently cover abortion care.?’ In fact, some of the strongest foes of the Senate
language would benefit from this provision. Press reports recently revealed that anti-choice
group Focus on the Family purchases insurance coverage for its employees from a company
that covers abortion services — as did the Republican National Committee until November 12!

The Senate Bill Includes a Mechanism To Wall Off Federal Funds From Abortion Coverage, Including a
New Provision to Guarantee that No Federal Funds are Used for Abortion Care in the Public Plan

Section 1303(a) sets forth rules that ensure that federal funds are not used to pay for the
coverage of abortion — thus creating a “firewall” that guarantees no commingling of funds. It
stipulates that the secretary of the Department of Health and Human Services must determine
the amount of private funds each insurance plan opting to cover abortion must set aside for this
purpose, and requires insurance plans to “segregate an amount equal to” the amount
determined by the secretary. Furthermore, the Senate bill contains a new provision that was not
included in the House base bill that states that, if the secretary of the Department of Health and
Human Services would like the public plan to include abortion coverage, he or she must
guarantee, by three accounting processes, that no public funds are used to cover these services.
This change absolutely guarantees that a “firewall” will be in place.

There Is No “ Fungibility” Issue: There Are Many Examples of Programs That Successfully Segregate
Federal Funds from Private Funds

Some argue that if the federal government provides a subsidy to an individual who purchases a
plan with his or her own funds that covers abortion services, then the government is indirectly
paying for such services.?> This is incorrect. In fact, there are many programs that receive
federal funds that already effectively segregate private funds used for abortion services. In
addition, there are several other circumstances where “firewalls” are used to ensure that federal
funds are not used for unauthorized purposes. There is no reason that the “firewalls” that are so
effective in these circumstances will not be effective in the new health-insurance exchange.



* For example, 17 states cover the cost of abortion services beyond those permitted under
the Hyde amendment.®> The Department of Health and Human Services has long
recognized that states provide this coverage by paying for it from an account that is
completely separate from any federal funds or the state's Medicaid matching funds.* As
long as there is no crossover between state funds used to pay for abortion coverage and
federal monies, no commingling occurs.

* In addition, because the Constitution mandates separation of church and state, the
federal government cannot fund sectarian activities. However, many religious
organizations receive federal funding for secular activities that they provide to the
community. For example, the Catholic Church has a long history of seeking government
funding streams, including support for Catholic schools, hospitals, and programs run by
Catholic Charities.?> In those arrangements, the church is able to manage funds from
separate sources to ensure that tax dollars do not finance religious practices. If
separation of federal funds and private dollars works for the church hierarchy, then it
should also work for women’s reproductive-health care.

Public Opinion Supports the Approach Taken in the Senate Bill

In a Washington Post-ABC poll released on November 17, a majority of Americans polled
supported the approach to addressing abortion coverage taken by the Senate bill: “With
segregated private money used to cover abortion procedures, 56 percent say insurance offered
to those using government assistance should be able to include such coverage.”?

Conclusion

The Stupak-Pitts amendment’s effective ban on abortion coverage in the exchange is an
unacceptable policy and, for women, utterly upends the promise of health reform. Further, it is
not necessary because the Senate bill already assures that no federal funding will go to abortion.
If health-care reform is truly going to open up the doors to insurance coverage for all
Americans, the barriers of the Stupak-Pitts amendment must not be included.

November 30, 2009
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