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Targeted Regulation of Abortion Providers (TRAP) Laws:

Decreasing Access, Driving Providers Away

In the more than 40 years since Roe v. Wade, anti-choice activists and lawmakers have used nearly every trick and tactic to make abortion illegal.  Because those efforts have largely failed, they have looked instead for ways to make the procedure inaccessible.  One of those tactics is known as TRAP laws (Targeted Regulation of Abortion Providers).  Typically promoted as regulatory schemes that are reasonable and appropriate, in fact, TRAP rules impose significant burdens on health-care providers, with the goal of forcing them to shut their doors.  

Legal abortion is one of the safest medical procedures in the United States, and despite anti-choice claims to the contrary, excessive regulation of abortion providers is not intended to protect women’s health nor will it have that effect.  In fact, anti-choice lawmakers repeatedly have publicly revealed that their true intention is to block women from receiving abortion care.  TRAP laws increase the cost and inaccessibility of abortion services, with no medical justification.  Furthermore, they aim to reduce an already limited number of abortion providers by singling them out for unnecessary and onerous regulations, which can greatly increase the cost of providing abortion services and effectively drive them out of business.  Finally, by demonizing abortion through extensive TRAP laws, anti-choice lawmakers are attempting to scare women and deter them from exercising their constitutional right to choose.  Cumulatively, it is these anti-choice laws—and not the right to choose—that pose a real threat to women’s health. 

Pro-Choice Advocates Embrace Appropriate Medical Standards and Oversight

No one advocates more forcefully for women’s health than the pro-choice community.  NARAL Pro-Choice America endorses wholeheartedly any and all justified health and safety standards for medical providers.

· Abortion providers are already subject to the same requirements as other health-care professionals, and facilities that provide abortion care already must comply with the same health and safety regulations as comparable health centers.  These include, but are not limited to, the federal Clinical Laboratory Improvement Amendments (CLIA), Health Insurance Portability and Accountability Act (HIPAA), and Occupational Safety and Health Administration (OSHA) requirements.
  State and local governments also promote health and safety in all medical facilities through existing laws and regulations regarding sanitation and disease control, zoning, fire and disaster safety, and building codes. As just one example, Texas has more than 450 pages of regulations that apply to every medical provider in the state.
  And Arizona has more than 200 pages of regulations that apply to every medical provider in the state.
  
· State laws already govern the licensure, scope of practice, and training of health-care professionals, who are also required to complete continuing medical education courses to maintain their certification and/or medical licensure.
  State licensing boards discipline and revoke the certifications/licenses of physicians and other health-care specialists who fail to meet professional standards.  Moreover, medical malpractice statutes and case law already allow individuals to sue a physician who fails to comply with the proper standard of care.  

Taken together, the current system works extremely well to ensure patients’ health and safety, and NARAL Pro-Choice America supports enforcement of penalties against any medical provider who violates these basic standards of care.    

TRAP Laws Are an Anti-Choice Political Ploy

Anti-choice advocates and lawmakers claim that TRAP laws protect women’s health and safety, but such claims mask their real agenda.  Instead, TRAP laws have no medical justification and are part of a very deliberate strategy designed to make accessing abortion as difficult as possible.  An anti-choice group in South Carolina admitted as much: 
The pro-life movement is hamstrung by Roe v. Wade.  Our strategy is to pass every kind of legislation that will be upheld by the current Supreme Court until we have a Supreme Court that will reverse Roe v. Wade.
  (emphasis added)

The executive director of Ohio Right to Life, too, revealed the true intent of TRAP laws at a public forum in 2011: 
We’re going to introduce a law in Ohio that any facility that performs… five abortions or more in a year have to meet the same standards as a hospital… to the point where they’re not going to be able to stay open...We’ve been chipping away and closing and closing and closing, and if we get this legislation we can close a whole heck of a lot more.
  (emphasis added)
In fact, the overt political meddling and the departure from sound science that Virginia’s TRAP scheme represented drove the state’s top public-health official to resign from her post.  A physician who had served as health commissioner under two different governors cited the political motivation behind the state’s new TRAP regulations, and the distortion of claims about health and safety concerns, as the reason for her resignation:  

I personally committed to you [the governor] when I accepted your appointment that I would lower abortion rates in our state by both the application of evidence based approaches and also the thoughtful implementation of abortion regulations...Unfortunately, how specific sections of the Virginia Code pertaining to the development and enforcement of these regulations have been and continue to be interpreted has created an environment in which my ability to fulfill my duties is compromised and in good faith I can no longer serve in my role.

TRAP Laws are Onerous and Do Nothing to Protect Women’s Health

A close look at most TRAP rules reveals their true purpose – to regulate abortion providers out of practice.  Types of TRAP laws, and specific examples from states with onerous TRAP schemes, include:

Onerous Physical-Plant Restrictions

Among the most common TRAP regulations are those that require doctors to convert their practices needlessly to surgical centers or mini-hospitals at great expense.  Other TRAP regulations restrict abortion services to a hospital, an impossibility in many parts of the country.  On the surface, these regulations may seem mundane, but in reality they only serve to block women’s access to safe abortion.      

These physical-plant schemes are not medically justified, do not improve patient care, and often require facilities to undergo new construction or costly renovation to comply with the law.  The requirements are often extremely detailed, even to the point of absurdity.  They can include rules about: 

· Minimum size requirements for examination, procedure, and recovery rooms

· Minimum number of bathrooms

· Specific temperature settings for various parts of the building and regulations about ventilation systems

· Separate locker rooms and toilets for male and female personnel

· The size of janitors’ closets

Surgical center or mini-hospital requirements

· Virginia mandates that first-trimester abortion facilities become licensed as a category of hospital subject to an extensive regulatory scheme.  The regulations specify the type of fabric that may be used on window coverings; require widths of five feet for public hallways and 3.8 feet for staff corridors; stipulate that outdoor components of heating and ventilation systems may not emit sounds louder than 65 dba units; dictate the ceiling height for the boiler room; and mandate that a provider have four parking spaces per procedure room.
  

· In Kansas, regulations for abortion providers greatly exceed those for most other clinics and doctors’ offices and, in some cases, are more specific than even those that apply to hospitals and surgical centers.  The regulations require separate locker rooms for patients and staff to store clothing and belongings; mandate that each procedure room have its own janitorial closet of 50 square feet; and set air temperature requirements of 70 to 75 degrees in patient-recovery rooms and 68 to 73 degrees in procedure rooms.

· Missouri has particularly extensive construction and design requirements mandating that procedure rooms be at least 12 square feet with ceilings at least nine feet high and doors at least 44 inches wide, corridors must be at least six feet wide, and separate counseling rooms are required and must be at least 10 square feet.
  

Hospital requirements

· The U.S. Supreme Court declared an Ohio law requiring that second-trimester abortion be provided in a hospital unconstitutional.  The decision states that such a mandate “impose[s] a heavy, and unnecessary, burden on women’s access to a relatively inexpensive, otherwise accessible, and safe abortion procedure.”
  The court concluded the regulation was unreasonable,
 particularly in light of the fact that second-trimester abortion services were provided safely in outpatient clinics.

· A court enjoined an Oklahoma regulation that restricts second-trimester abortion services to hospitals, after the state conceded the law was unconstitutional and medically unnecessary.
  At the time, only three hospitals in the state permitted such services at their facilities, and the substantial added cost of obtaining care at a hospital rather than a clinic could have further restricted access for many women.

Building and external-grounds specifications that border on the ridiculous

· Anti-choice lawmakers in South Carolina have manipulated the regulatory process to promulgate requirements designed simply to burden abortion providers.  For instance, the regulations extend to the landscaping outside the facility, dictating what type of grass or vegetation may be planted on the grounds and include specifications about the upkeep of adjacent buildings and externally stored garbage cans.
 
· North Carolina requires that clinics include at least 18 additional physical components, including its own laboratory and a “nourishment station” for “serving meals or in-between-meal snacks.”
  

Detailed and unnecessary building requirements are particularly suspect when they fail to include a grandfather clause permitting an existing abortion facility to bypass the requirements until it undergoes new construction or major renovations.  
Hospital-Proximity and -Privileges Requirements

Equally unrelated to medical need or patient safety, some TRAP regulations require that abortion providers locate their clinics within a certain radius of a hospital, maintain admitting privileges at a hospital within a specified distance, or enter into a written transfer agreement with such a hospital.  These restrictions are purportedly to ensure appropriate care in case of emergency.  Yet, these requirements are unnecessary not only because the rate of complications associated with abortion care is incredibility low, but also because federal law requires hospital emergency rooms to stabilize any patient with an emergency condition, regardless of whether their doctor has admitting privileges at the hospital.
  Requiring providers to have admitting privileges falsely implies to the public that abortion care is dangerous, making it difficult, if not impossible, for doctors to practice in certain parts of the country.

Proximity to a hospital

Eighty-nine percent of counties in America have no abortion clinic.
  In rural areas, doctors—and hospitals—are even fewer and farther between.  Laws requiring abortion clinics to be within a certain distance of a hospital are eliminating abortion services in large regions of the country, which, in fact, is the motivation behind many of these requirements.  Imposing a geographic restriction would clearly disqualify many women whose doctors’ offices are not located within an arbitrary range of a hospital that these laws require.

Transfer agreements

Additionally, transfer agreements, which require abortion clinics to get a hospital to state in writing that the hospital will admit any emergency patients, may be difficult or impossible to obtain, given the contentious nature of abortion politics and that nothing requires a hospital to enter into such an arrangement.  Although hospitals may acknowledge their legal duty to provide emergency care,
 they are often reluctant to put such an agreement in writing when it comes to abortion.
  

· In 2013, anti-choice Ohio Gov. John Kasich (R) signed into law a state budget that included anti-choice provisions further restricting an abortion provider’s ability to obtain a transfer agreement.  The first provision blocked public hospitals from entering into transfer agreements with abortion providers.  The second provision gave the director of the state health department (a political appointee) unilateral authority to revoke existing variance waivers—waivers that had allowed clinics to operate without a transfer agreement (in many instances, providers had waivers for several years).  Since passage, nearly half of Ohio’s abortion providers have closed their doors.
 
In late October 2014, state health officials began the process of closing down the last abortion clinic in Cincinnati—positioning it to become the largest metropolitan area without any abortion provider. However, in what was likely a political maneuver to allow Gov. Kasich to appear moderate before a rumored presidential bid, the new health director granted the provider a waiver, allowing it to keep its doors open. Before that intervention, the provider had been waiting for over a year for the department to act on the waiver request.
 
Additionally, as Ohio legislators were negotiating the state budget in June 2015, they added a number of additional attacks on women’s reproductive rights—which anti-choice Gov. Kasich signed into law. Included in the state budget are additional requirements,  including requiring a provider to be within 30 miles of a hospital (a provision intended to close the last remaining clinic in Toledo), and the automatic denial of any licensure application for abortion providers if the health department does not act on it. While the requirement applies to all surgical centers, the only providers impacted have been abortion clinics. And given the health department’s track record of dragging its feet on licensure and waivers, this provision is especially egregious.

· In Lancaster, Pennsylvania, an anti-choice political candidate urged activists to pressure local hospitals into canceling or refusing to renew their written transfer agreements with a Planned Parenthood clinic, after it announced plans to begin providing abortion services.  The local Catholic hospital issued a statement opposing abortion and declined to renew its written transfer agreement with the clinic.  The secular hospitals would only sign letters generally stating they would care for clinic patients and refused to list the care they would provide.  Pennsylvania’s health department determined that these letters do not satisfy the written transfer agreement requirement.

It is important to note here again that all U.S. hospitals already are required by federal law to stabilize a patient requiring emergency care.  A “transfer agreement” is unnecessary; its only purpose is to erect another barrier for abortion providers to surmount in order to practice medicine.

Admitting privileges

In some regions, providers contend not only with anti-choice bias but also face legitimate logistical barriers; when physicians travel into one state from another for their practice, hospitals may not readily grant them admitting privileges when they only practice in the region on an intermittent basis.  Admitting-privilege requirements mandate that physicians obtain credentials at a nearby hospital, but nothing ensures that hospitals will consider the request, let alone grant such privileges.  Therefore, even doctors who make every effort to comply with the new mandates, but cannot gain admitting privileges, will be driven out of practice.

· In 2012, Mississippi enacted a law requiring all physicians who provide abortion services at the state’s only remaining clinic to maintain both admitting and staff privileges at a local hospital, a near impossibility when nothing in the law requires hospitals to grant such privileges.
  A state representative explained it this way: 
We have literally stopped abortion in the state of Mississippi. Three blocks from the Capitol sits the only abortion clinic in the state of Mississippi. A bill was drafted. It said, if you would perform an abortion in the state of Mississippi, you must be a certified OB/GYN and you must have admitting privileges to a hospital. Anybody here in the medical field knows how hard it is to get admitting privileges to a hospital…It’s going to be challenged, of course, in the Supreme Court and all — but literally, we stopped abortion in the state of Mississippi, legally, without having to— Roe v. Wade…And of course, there you have the other side. They’re like, “Well, the poor pitiful women that can’t afford to go out of state are just going to start doing them at home with a coat hanger.” That’s what we’ve heard over and over and over.  But hey, you have to have moral values. You have to start somewhere.
 (emphasis added)

One of the clinic’s physicians already had the required hospital privileges but none of the other doctors was able to obtain them.  In 2014, after years of litigation, the Fifth Circuit Court of Appeals ruled that the clinic could remain open without providers obtaining admitting privileges at a local hospital.
  The state of Mississippi asked the U.S. Supreme Court to review the lower court's ruling, but the day following the court’s decision in Whole Woman’s Health v. Hellerstedt (discussed below), the court denied Mississippi’s request.


Litigation and the Supreme Court

Judges in other states also have enjoined laws that require providers to obtain admitting privileges at a nearby hospital, finding that the laws create an undue burden on a woman’s right to choose.  In fact, judges have enjoined similar laws in Alabama, Louisiana, North Dakota, Oklahoma, and Wisconsin—in addition to the aforementioned Mississippi.  The Wisconsin attorney general asked the U.S. Supreme Court to review the decision concerning its law,
 which the court announced it would not do in July 2014 and again in June 2016.  It was this split in circuit court decisions that pro-choice litigators thought would force the Supreme Court take up the issue in the near future, which it ultimately did when it granted the petition to hear Whole Woman’s Health v. Hellerstedt in November 2015. 

The Texas Experience

In 2013, after an intense and nationally publicized debate, Texas enacted an omnibus anti-choice bill that included an admitting-privileges requirement and a requirement that forces every abortion clinic to convert its practice needlessly into a mini-hospital or surgical center. The intent of these requirements was clear: to close as many abortion clinics as possible.  In fact, when a pro-choice group tweeted an infographic illustrating the clinics that would have to close as a result, Texas’ then-Lt. Gov. David Dewhurst (R) replied, “We fought to pass SB5 thru the Senate last night, & this is why!”
 

Nearly one million Texas women have been affected by these restrictions.
  Since passage, a whopping 22 abortion clinics—more than half of all abortion providers in the state—have closed because of the admitting-privileges requirement. All but a handful of the remaining clinics would have closed under the surgical-center requirement, including all in the East Texas region and the Rio Grande Valley. 
  Clinic closures in the state resulted in an average wait time of up to 20 days before women could get an appointment for abortion care.
 
The Fifth Circuit

The law was the subject of intense litigation.  In 2014, the Fifth Circuit Court of Appeals issued a decision that allowed the admitting-privileges restriction to remain in effect, 
 and some months later, the Fifth Circuit allowed the surgical-center requirements to go into effect.  Soon after, in 2015, the U.S. Supreme Court intervened by granting an emergency stay in the case.
  This action provided a temporary reprieve for abortion providers – and the women of Texas—by allowing several sites to reopen without having to meet the surgical-center requirement, as well as a clinic in the Rio Grande Valley and a clinic in East Texas (El Paso) that could not meet the admitting-privileges requirement.  
The Supreme Court

In September 2015, pro-choice litigators—on behalf of abortion providers in Texas—asked the U.S. Supreme Court to review the case.
  In November 2015, the Supreme Court granted the petition, setting the stage for the most significant abortion-related case since Roe v. Wade.
 The outcome of the case has had a significant impact not only on the women of the state of Texas and their families, but on women’s ability nationwide to access their constitutional right to choose. 
In March 2016, the court heard oral arguments in the case, centered on the undue-burden standard by which such abortion restrictions are considered. The attorney representing the clinics, Stephanie Toti from the Center for Reproductive Rights, argued that the sheer number of clinic closures in Texas was evidence enough of the burden this law placed on women in Texas. The burden is particularly heavy, she noted, considering there is no health and safety benefit to the law. Conservative justices persistently questioned whether a causal link between the law and clinic closures could be proven. Justice Elena Kagan responded strongly to the queries. “It's almost like the perfect controlled experiment as to the effect of the law, isn’t it,” she said. “It’s like you put the law into effect, 12 clinics closed. You take the law out of effect, they reopen?”16 

On June 27, 2016, in a 5-3 decision, the Supreme Court reversed the Fifth Circuit and found both abortion restrictions unconstitutional. Justice Stephen Breyer authored the opinion, joined by Justices Kennedy, Ginsburg, Sotomayor, and Kagan. Justices Alito, Thomas, and Chief Justice Roberts dissented. Justice Ginsburg filed a concurring opinion and Justice Thomas filed a separate dissenting opinion.

The majority opinion concluded that the two restrictions at issue imposed an undue burden on women’s abortion rights, and further, that when considering whether such laws violate the Constitution, courts must assess not just the purported “benefits” of the restrictions, but also the burden they impose on women. “The Court of Appeals’ approach simply does not match the standard that this Court laid out in Casey…” the decision stated.

Impact of the Decision on Texas
The Whole Woman’s Health decision is an extremely positive one for Texas women: 

· Existing Texas clinics will remain open – without having to obtain admitting privileges or convert their practices needlessly to surgical centers. 

· Clinics that had closed under the admitting-privileges provision of the law will be eligible to provide abortion care without the doctors having to secure those privileges at a nearby hospital. 

· New clinics can open. 

Unfortunately, while this outcome holds significant promise for the future of abortion access, significant damage to Texas women’s rights has already been done. Clinics will not immediately reopen. While the case was being litigated, many clinics were forced to lay off all staff, sell their buildings or lose leases, were forced by the state to relinquish their licenses, or had their licenses lapse or expire – despite having done nothing wrong. Those clinics are now eligible to reopen, but only after each reapplies for licensure with the state health department and the state grants such licenses – which will take an unknown amount of time.
Patient-Privacy Violations 

Some TRAP regulations authorize state officials to conduct inspections of abortion facilities and their records without an adequate protection in place for patient privacy.  NARAL does not oppose reasonable provider inspections—even those that are unannounced—but in some instances, there is a credible reason to suspect such a requirement may be misused to serve a political, not public health, agenda.  Additionally, courts have found regulations permitting inspections without expressly ensuring the confidentiality of records are unconstitutional because they impose “significant” and “unnecessary” burdens on women exercising their right to choose.
  
· In Arkansas, the state has extensive warrantless access to providers' facilities.  "Any authorized representative of the Arkansas Department of Health shall have the right to enter upon or into the premises of any Abortion Facility at any time in order to make whatever inspection it deems necessary."  The regulations make no reference to patient privacy, confidentiality measures, or whether clinic activities may be disrupted.

· In South Carolina all licensed facilities are subject to inspection at any time, and "inspectors shall have access to all properties and areas, objects, records and reports, and shall have the authority to make photocopies of those documents required in the course of inspections or investigations."  There are no provisions that protect the privacy and/or confidentiality of the patients.

TRAP Schemes Threaten Women’s Health

TRAP measures are not about protecting women’s health, because women’s health is safest when abortion is legal.  Naturally, any medical procedure carries a small risk, but research confirms that the risk of death from abortion is lower than that from a shot of penicillin.
 The Centers for Disease Control and Prevention reports the mortality rate associated with legal abortion procedures is 0.6 per 100,000 abortion procedures.
  Conversely, when it is illegal, abortion is very dangerous to women’s health.       

By burdening providers with extensive regulations, TRAP laws make abortion more  difficult and expensive to obtain, often leading to additional medical costs on women who can least afford them.  One expert in a legal challenge to a TRAP scheme in South Carolina testified that even a $25 increase in cost will prevent one or two percent of low-income women seeking abortion care from obtaining the procedure.
  Because most states fail to cover abortion services under their state-run medical-assistance programs,
 lower-income women may be forced to delay abortion services while they raise the necessary funds—thus increasing the risk to their health—or they may be forced to forgo legal abortion altogether.
  
In a 2011 analysis in the New England Journal of Medicine, a health-care economist studied state TRAP laws and concluded that restrictions aimed at shutting down providers, or “supply-side” policies, had little effect on demand for abortion.  Instead they either forced women to travel farther to obtain health care or denied those with the fewest resources the ability to access wanted services.  The study predicts that “making access to abortion unnecessarily costly [through such restrictions] will probably result in clandestine abortions and unintended childbearing among families with the least resources and the fewest options.”
 
The Best Way to Reduce the Need for Abortion is Prevention—
Not Making Abortion More Difficult and Less Accessible
TRAP laws are yet another example of anti-choice political forces presenting a solution in search of a problem.  Dr. David Grimes, former chief of the branch of the Centers for Disease Control and Prevention that monitors abortion safety, explains:  “I can say with confidence that these regulations will not have a single positive impact on women’s health....  Having published on every hemorrhaged abortion death in the United States, I can assure you that not a single one was caused by a door width.”  Dr. Grimes refers to TRAP laws as “the ‘antithesis’ of good medical policy,” stating that, in “public health, we identify a problem, figure out the causes, look for solutions, and implement them.  Here we see a vigorous response in the absence of a problem.  It’s science run amok.  It’s public health run backwards.”

Instead of working to impede access to safe, legal medical procedures and using scare tactics to accomplish anti-choice goals, lawmakers should instead pass legislation that would prevent unintended pregnancies and thus reduce the need for abortion.  That is the right way to improve women’s health.

Conclusion

Abortion is an extremely safe procedure when it is legal.  Having failed to make it illegal, anti-choice activists are trying instead to make it unavailable, and one strategy for doing so is to impose onerous, medically unnecessary restrictions on abortion providers.  Any such regulations must be carefully assessed to determine their true purpose and effect on women’s health and the right to choose. Those that single out abortion providers and create rigid, unreasonable standards that do not protect or improve patient safety, and which no other medical providers must meet, should be rejected. The Supreme Court recently clarified this standard—rejecting the premise that states can enact restrictions regardless of any benefit to women’s health and safety—and states would be wise to follow suit. 
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